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IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,157 


BAKALIS BROTHERS, INC.. 
Appellant, 


Vv. 


JOY R. SIMONSON, ET AL.. 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


STATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW* 


1. Whether the Alcoholic Beverage Control Board of the Dis- 
trict of Columbia can suspend a license where the “substantial 
evidence” standard has not been satisfied and particularly where 
there was no evidence to indicate “knowledge”, constructive or 
otherwise, on the part of the licensee? 


*This case has not previously been before this Court. 


> Whether due process was denied the licensee under a statute 
which provides for an administrative review of the Board’s action 
for some while prohibiting that review to others, particularly where 
the availability of that remedy is determined by the period of sus- 
pension imposed by the Board. 


. 


3. Whether any finding by the Board should be ratified where 
it appears that the Board impermissibly mixes prosecutorial, and 
adjudicative ‘functions when it prefers the charges and proceeds to 
determine their merit? 


4. Whether the Board could properly conclude that the premises 
were used for an unlawful. disorderly or immoral purpose, where it 
found that 2 dancer removed her pasties during a performance, ¢s- 
pecially in view of prevailing case law and the absence of a regulation 
declaring such performance unlawful, disorderly or immoral? 


5. Whether a finding of the Board can obtain judicial approval 
where its findings are couched in terms of statutory language only, 
with no subsidiary findings as to the liability they imposed upon a 
icensee for another’s conduct? 


REFERENCES TO RULINGS 


On June 9, 1969, Judge Gerhard A. Gesell filed a memoran- 
dum opinion denying the temporary restraining order and the prayer 
for a preliminary injunction and other relief. This opinion is found 
on page 6 of the Joint Appendix. 


On June 12, 1969, Judge Gerhard A. Gesell filed an order de- 
nying plaintiff's motion for a preliminary injunction. This order is 
found on page 8 of the Joint Appendix. 


STATEMENT OF THE CASE | 

At a hearing before the Alcoholic Beverage Control Board for 
the District of Columbia, a police officer testified that on February 
13, 1969 he went to appellant’s premises and was approached by an 
entertainer whom he identified as ‘Tammy’, who sat at his! table 
and requested that he buy her a drink (Tr 12). The officer telated 
that he returned to the premises the following night (Tr 17). He 
again met with “Tammy”, and while seated at a table, she asked him 
to buy her a drink (Tr 18). | 

Another under-cover officer, Edward Morris, testified that on 
February 15, he visited the Gold Rush (Tr 17). That during a con- 
versation with an entertainer, later identified as “Gigi” he was asked 
to buy her a drink (Tr 29). On February 18, the officer related that 
“Gigi” sat at his table, and drank champagne (Tr 35). Also ion Feb- 
ruary 18, the officer stated that he was served a drink after 2:00 
AM., but that he did not pay for it (Tr 37). Mr. James Bakalis, 
president of the corporation, testified that he was told that the of- 
ficer had just returned from Viet Nam and wanted a drink (Tr 66). 
He stated that he told the officer and the entertainer, that the bar 
was closed (Tr 66). He recalled that he told the officer that he 
(Bakalis) had a nephew in Viet Nam, was glad the officer was back, 
and did give the officer, without charge, a drink (Tr 67). 


The officer testified that on February 15. an entertainer, Gigi 
LaMour, removed her pasties during a performance. (Tr 31). When 
asked on cross examination whether the performer had transparent 
pasties on, under the ones removed, he stated “it would have to 
have been pretty thin” (Tr 52). 


A complaint was filed in the United States District Court to 
enjoin the Board from enforcing its order suspending the Gold Rush 
license. A temporary restraining order was signed by Judge McGuire, 


and after a hearing before Judge Gesell. the prayer for a preliminary 
injunction and other relief. was denied. This Court granted a stay 
of the twenty-one day (21) suspension pending disposition of appeal 
on the merits. 


STATUTES INVOLVED 


Title 25-106, District of Columbia Code. 
“= * in case a license is revoked or is suspended for 
2 period of more than thirty days by the Board, the 


licensee may * * * appeal in writing to the Commis- 
sioners * * *.~ 


Title 25-118. District of Columbia Code. 

~-{f during the period for which any license was issued 
the licensee * * * allows the premises * * * to be 
used for any unlawful, disorderly, or immoral purpose 
* * * the license of said licensee may be revoked or 
suspended * * * subject to review by the Commission- 
ars * * * in case of suspension for a period of more 
than thirty days * * *.” 


Section 2.155. Solicitation of Drinks, Amendment of Section 1, 
Title 2. District of Columbia Alcoholic Beverage Control Regulations. 
“No retail licensee, class C or D, shall require, permit, 
suffer. encourage, or induce any entertainer or em- 
ployee to solicit in the licensed premises * * * the 

purchase by a patron of any drink * * *.” 


SUMMARY OF ARGUMENT 


I 
THE A.B.C. BOARD DISREGARDED 
THE SUBSTANTIAL EVIDENCE 
STANDARD. 


1. The findings of the Board were arbitrary and capricious in 
that they found against the licensee on the basis of “some” or 
“any” evidence as distinguished from ‘‘substantial” evidence as 
required. 


2. There is authority for the proposition that the substantial 
evidence test is satisfied only if there is a showing that notice or 
knowledge of the alleged infractions has somehow been conveyed to 
the licensee. Nowhere in the record does it appear that any notice, 
actual or constructive, was available to the licensee. 


3. The quality of the testimony should be evaluated in a 
determination of “‘substantial” evidence. The testimony of the wit- 
ness before the Board could hardly qualify as “substantial” as is 
more fully described in the Argument. 


4. That the Board did not require substantial evidence becomes 
more obvious when it is considered that they found against the li- 
censee on a specification alleging a solicitation for the purposes of 
prostitution where it is clear from the record that the officer made 
the solicitation. This was corrected, however, by the DEE, Court 
when it found for the licensee on that count. 


ll 
THE STATUTE PROVIDING FOR RE- 
VIEW OF BOARD'S FINDINGS IS 
UNCONSTITUTIONAL. 


1. Sections 106 and 118 of Title 25. of the District of Colum- 
bia Code. provide for review by the D.C. Council of orders of the 
Board for all suspensions of more than 30 days. This permits an 
administrative remedy to some, while it prohibits it to others. More- 
over. the review is determined by the length of suspension given by 
the Board. which standard is arbitrary and capricious and violative 
of due process. 


il 
THE BOARD IMPERMISSIBLY MIXED 
PROSECUTORIAL AND ADJUDICA- 
TIVE FUNCTIONS. 


1. It was contended before the Board, and in the District Court, 


that the Board served as both prosecutor and court in that it pre- 
ferred the citation, framed the specifications, signed the charges, and 
proceeded to determine the merits of its own charges. The licensee 
contends that this procedure is not unlike an assistant United States 
Attorney, of the General Sessions Court, signing an information 
charging the commission of an offense and then holding a hearing 
on the guilt or innocence of the accused. 


IV 
THE PREMISES WERE NOT USED 
FOR AN UNLAWFUL, DISORDERLY 
OR IMMORAL PURPOSE 


1. The Board concluded that the premises were used unlaw- 
fully and for a disorderly or immoral purpose, in that a dancer is 
alleged to have removed her pasties while performing. The record 
before the Board does not substantially support that finding, but 


even if it did, there was no evidence of any regulation of the A.B.C. 
that prohibited such a performance. There was no evidence before 
the Board that the performance exceeded community standards or 
appealed to prurient interest. The Supreme Court of California, in 
a like situation, held in Giannini, 446 P2d 535, that a performance 
of a bare breasted dancer could not be held to violate statutory pro- 
hibitions in the absence of proof that it exceeded contemporary 
community standards, appealed to the prurient interest and af- 
fronted standards of decency generally accepted in the community. 
The Supreme Court of the United States declined to review ithat 
that decision. 
V. 

THE BOARD'S FINDINGS FAILED 

TO ESTABLISH THE THEORY OF 

LIABILITY OF LICENSEE FOR THE 

CONDUCT OF ANOTHER. 


1. Appellant’s Complaint questioned the theory upon which 
the Board proceeded, in finding that the licensee was responsible for 
the acts complained of. This argument was advanced at the hearing 
on the preliminary injunction, but was not decided by the Court 
below. The findings of the Board were couched in terms of the 
statutory language only, a procedure frowned upon by this Court 
in Am-Chi Restaurant, 396 F.2d 686 (1968). As is pointed out in 
the Argument, there is authority holding that the licensee is respon- 
sible for the conduct of an employee only if there is a showing of 
knowledge on the part of the licensee. The record fails to indicate 
any notice to appellant of the prescribed activity. 


ARGUMENT 
I 


The A.B.C. Board disregarded the 
substantial evidence standard. 


The “substantial evidence™ standard. applied by the courts in 
administrative proceedings has been held to require a determination 
of whether there was in fact substantial evidence to support the 
finding. The very uss of the word “substantial” necessarily distin- 
guishes it from “some” or “any” evidence. There is authority for 
the proposition that this requirement is satisfied only if “notice” is 
somehow presented to the licensee of an infraction. In Evans vy. 
License Appeal Comm. of Chicago. 237 NE2d 817, the court stated: 


“Our decision in Daley v. Licensee Appeal Comm. is 
dispositive of the issues raised on the instant appeal. 
We held in Daley that the determination of the Com- 
missioner was not supported by substantial evidence 
because there was not sufficient evidence to show 
that the bartender heard the solicitation by the girl, 
and thereby ‘permitted’ her to solicit for prostitution 
on the licensed premises”. 


It seems clear that the Board in the instant case was satisfied 
with “some” evidence rather than substantial evidence. In every 
specification involving the solicitation of drinks, testimony was of- 
fered by the licensee denying those charges and establishing in fact, 
that the officer extended an invitation to drink. 


Nowhere in the testimony does there appear any evidence that 
the licensee had any knowledge, actual or constructive, assuming 
the accuracy of the officer’s testimony. It would appear that the 
“guality” of the testimony should be evaluated also, in determining 
whether the substantial evidence requirement had been met. Here, 
one specification was struck from the citation because the officer 
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testified that he left the premises at 1 A.M., (Tr 48) although he 
had represented that a violation had occurred after 2 A.M. 


On another occasion, the assistant Corporation Counsel asked 
of the officer: | 
“What is correct—what you stated on direct or what 
you denied on cross-examination”. (Tr 59) 
Judge Gesell found for the licensee on a soliciting for the pur- 
pose of prostitution specification, obviously for the reason that the 
officer had solicited an individual, who was in nowise associated 
with the licensee (Tr 41). : 
It is respectfully submitted that testimony, examples of which 
have been shown, could clearly not be considered substantial. 


As has been related supra, notice to the licensee has been held 
essential to a finding that he be held accountable for the conduct of 
another. In Hi Hat Lounge v. State Liquor Control Board, 240 


NE2d 251, the Court held: 

“There can be no doubt that in order to justify the | 
revocation of a license where the licensee is charged | 
with permitting solicitation for prostitution on the 
premises, such solicitation must be shown to have | 
taken place with the permission and knowledge of 


the licensee.” 
| 


And Harstell Operating Co. v. Liquor Control C ommission, 
206 NE2d 601: 


“To establish that liquor permit holder permitted 
soliciting drinks on licensed premises, there must be | 
a showing by competent evidence that proprietor or | 
his responsible agent knew of soliciting at a time 
when such proprietor or agent could have acted so 
as to prevent it”. 
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In Holmes v. United States. 269 Fed. 489, this Court long ago 
stated in an action to abate a nuisance for acts of prostitution alleg- 
edly occurring in 2 hotel: 


“Certainly there is nothing in the complaint that would 
charge Holmes with knowledge of what was going 
on. If the act in question is susceptible of such a 
construction. then every hotel and apartment house 
in Washington is liable to be closed for a year”. 


The Court's attention is invited to an amendment of Section 1, 
Title 2. of the District of Columbia Alcoholic Beverage Control 
Regulations, which was in effect at the time of the hearing before 
the Board in the instant case, and was a new section: 


Section 2.155 Solicitation of Drinks. 

“No retail licensee, class C or D, shall require, permit, 
suffer. encourage, or induce any entertainer or em- 
ployee to solicit in the licensed premises * * * 
the purchase by a patron of any drink * * *.” 


It is respectfully submitted that unless there is evidence that 
the licensee “required”, “encouraged” or “induced” an entertainer 
or employee to solicit a drink, there must be evidence that the li- 
censee “permitted” or “suffered” a solicitation. In order to “permit” 
or “suffer” you must have knowledge. Otherwise, the licensee can- 
not be held accountable. There is no evidence in the record that 
wouid permit such a finding. 


The instant case is distinguished, in the following particulars, 
from Am-Chi Restaurant, Inc., v. Simonson, 396 F.2d 686, decided 
by this Court in 1968. 


The new section, amending the regulations, Solicitation of 
Drinks, was not in effect at the time that case was heard by the 
Board. 
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There was evidence to the effect that a responsible employee 
of the licensee, the maitre d’hotel, was aware of and in fact, partic- 
ipated in irregularities in the premises. This was indicated by his 
presence when an entertainer told the officer “‘in the rear of the 
restaurant he had to buy champagne”; she warned him that Nick, 
the maitre d’hotel, would bring another girl over to the table; 
“another girl was brought over”. This could be construed to be 
constructive notice to the licensee in view of the responsible posi- 
tion of the maitre d’hotel. No such evidence is found in the instant 
case. 


As the Court stated in that opinion “the maitre d’hotel was an 


open part of that operation”. 


Ol. 
Statute providing for review of Board’s 


findings is unconstitutional. 

Sections 106 and 118 of Title 25 of the District of Columbia 
Code provide, in substance, that a suspension of a license by the 
Board is appealable to the Commissioners of the District of Colum- 
bia. Provided, however, that the period of suspension is for more 
than thirty days. Appellant contends that this provision is arbitrary 
and violates due process in that it provides for an administrative 
remedy for some, yet prohibits it to others. The availability of the 
appeal is controlled by the Board’s period of suspension. Judge 
Gesell disposed of this objection by indicating that review is avail- 
able in District Court. However, review is also open in District 
Court to those who are permitted a review by the Commissioners, 
now the D.C. Council. It seems clear that ultimate availability of 
the judicial process does not cure the deficiencies of the sections 
involved. 
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Ill. 
The Board impermissibly mixes prosecutorial 
and adjudicative functions. 

The licensee contended before the Board, (Tr 9), and in the 
District Court. that the Board impermissibly mixed those functions. 
The Chairlady of the Board signed the citation. The Board proceeded 
to hear the charges in that citation, in violation of due process. 
The memorandum opinion of Judge Gesell did not respond to this 
odjection. The procedure followed by the Board would be analo- 
gous to 2 prosecutor signing an information charging an offense, 
and then proceeding to determine the merit of his allegations. 


In Treat & Co. v. Securities Exchange Commission. 306 F.2d 
260. this Court observed: 


“Where governmental agencies adjudicate or make 
binding determinations which directly affect the 
legal rights of individuals, it is imperative that those 
agencies use the procedures which have traditionally 
been associated with the judicial process”. 

“It would be very strange if our system of law per- 
mitted a judge to act as a grand jury and then try 
the very persons accused as a result of his investiga- 
tions”. 


The licensee further contends that the under-cover officers were 
in the role of investigators for the Board as evidenced by the fact 
that no arrests were made on the premises notwithstanding there 
were allegations of soliciting for the purpose of prostitution and an 
alleged indecent performance. While the record does not disclose 
the origin of this investigation, the record does, by virtue of the 
above, illustrate that the officers were there with a view toward 
prosecution by the Board. In a word, the Board investigated, 
charged and judged the licensee. 
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IV. 


The premises were not used for unlawful, 
disorderly or immoral purposes. 

The Board concluded that the premises were used for an 
unlawful, disorderly or immoral purpose, in that, a dancer removed 
her pasties from her breasts while performing. The memorandum 
opinion of the District judge makes no mention of appellant’s con- 
tention that, assuming without admitting that the dancer was com- 
pletely without pasties, it was not unlawful, disorderly or immoral. 
The record before the Board is not clear that the performer did in 
fact remove her pasties completely, for on cross-examination of the 
officer, he stated that if she did have on transparent pasties “they 
must have been thin” (Tr 52). 


There is no regulation of the A.B.C. Board that specifically 
prohibits the non-use of pasties. The Supreme Court of California 
in In re Giannini, 446 P2d 535, held that such a performance can- 
not be held to violate statutory prohibitions of indecent exposure 
and lewd or dissolute conduct in the absence of proof that the 
dance, tested in context of contemporary community standards. 
appealed to prurient interest of audience and affronted standards of 
decency generally accepted in the community. The Supreme Court 
of the United States recently declined to review that judgment. 
There was no evidence presented to the Board that this perform- 
ance exceeded community standards or appealed to prurient interest. 


V. 


The Board's findings failed to establish the 
theory of liability of licensee for 
conduct of another. 


Appellant’s Complaint questioned the theory upon which the 
Board proceeded in finding that the licensee was responsible for the 
acts complained of. This argument was advanced at the hearing on 

| 
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the preliminary injunction, but was not decided by the court below. 


The findings of the Board are couched in terms of the statutory 
language only. with no subsidiary findings as to the liability they 
impose upon 2 licensee for the alleged misconduct of an employee. 
As has been previously indicated, there is authority that holds 
licensee's responsible only upon a showing of knowledge on the part 
of the employer. The procedure followed by the Board in the in- 
stant case was questioned by this Court in Am-Chi Restaurant, Inc., 
supra. 


There is left for consideration that specification wherein it was 
alleged that a drink was served after 2 A.M., contrary to the A.B.C. 
Regulations. Mr. James Bakalis. president of the corporation, testi- 
fied before the Board. (Tr 66), that the officer stated that he had 
just retumed from Viet Nam and was in need of a drink. Mr. Bakalis 
told him the bar was closed, but after persistence during a conver- 
sation in which Mr. Bakalis told the officer he had a nephew in Viet 
Nam. he gave him a drink. He did not sell him a drink, he gave 
him one. ‘This was not a deliberate violation that would result in 
profit to the licensee. Appellant recognizes that to serve a drink 
after hours is as much a violation as to sell one. However, the cir- 
cumstances under which this violation occurred should be given 
consideration. To play upon the sympathy of the licensee by the 
use of this tactic should have been condemned by the Board rather 
than condoned. 


Appellant knows full well that the judgment of this Court can- 
not be substituted for the opinion of the Board, assuming this Court 
would differ in its conclusion, but the above is an example of the 
unbridled use of “discretion” vested in this Board. 


In any event, there cannot be determined from the findings of 
the Board what part the (1) finding by the Board of a solicitation 
for the purposes of prostitution (set aside by Judge Gesell), (2) the 
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alleged indecent performance (3) the after-hours violation referred 
to above, played in the 21 day suspension imposed. 

It would seem that some control over the arbitrary actions of 
the Board should be imposed by requiring it not only to establish a 
theory of liability on the licensee, but to require it to set forth its 
theory for the term of suspension as opposed to its present method 
of selecting a number between | and 100. 


CONCLUSION 


For the foregoing reasons, the judgment below should be re- 
versed with directions that the suspension order of the Board be set 
aside. 

Respectfully submitted, 


KENNETH D. WOOD 


12912 Scarlet Oak Drive 
Gaithersburg, Md. 20760 | 


Counsel for Appellant 
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JOINT APPENDIX 
IN THE UNITED STATES DISTRICT COURT | 


FOR THE DISTRICT OF COLUMBIA 
JAMES BAKALIS and NICKIE 


BAKALIS, INC., t/a GOLD 
RUSH, 


Plaintiffs, 


v. Civil Action No. 1222-69 


JOY R. SIMONSON, JAMES G. 
TYSON and J. BERNARD WYCOFF, 
Constituting the Alcoholic 

Beverage Control Board of 

the District of Columbia, 


Defendants 
RELEVANT DOCKET ENTRIES 


1969 

May 9 - Complaint, appearance ‘Clerk will accept business ad- 
dress - filed. 

May 9 - Motion for Preliminary Injunction. | 

May 25 - Motion for preliminary injunction argued and taken 
under advisement. (Rep. Ida Watson) 

June 9 - Memorandum Opinion denying motion for preliminary 
injunction (n). 

June 16 - Order denying motion of plaintiff for prelimitiary in- 
junction. (N) 

June 17 - Notice of appeal by Pitf from Order of 6/ 16/69: copy 
mailed to John Earnest: Deposit $5.00 by Wood. filed 
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COMPLAINT FOR PRELIMINARY 
AND/OR PERMANENT INJUNCTION 


i. Jurisdiction is based on Title 11. Sec. 306. of the District 
of Columbia Code. 


>. Piaintiffs James Bakalis and Nickie Bakalis are owners and 
operators of the Gold Rush. doing business in the District of 
Columbie and are holders of a retail Class “C” license issued by the 
Alcholic Beverage Control Board of the District of Columbia. 


3. The defendants constitute the Alcholic Beverage Control 
Board of the District of Columbia. 


4. That on. to wit. April 14, 1969, the said defendants con- 
ducted 2 hearing on charges that the plaintiffs had violated Section 
17 of the Alcoholic Beverage Control Act, in that said plaintiffs 
permitted entertainers employed by them to solicit from patrons, 
drinks for’ themselves: permitting an individual to solicit for the 
purpose of prostitution and for serving an alcoholic beverage at a 
time when such sale or service was prohibited; permitting a dancer 
to remove her “pasties” while performing for the public. 


5. Testimony under oath was taken at the hearing, and plaintiffs 
were later advised that their Class “C” license, No. W 857, was sus- 
pended for a period of twenty-one (21) days from 6:00 A.M., 
Monday, May 12, 1969 to 8:00 A.M., Monday, June 2, 1969. 


6. The said order of suspension, if enforced, will inflict irrepar- 
able injury and damage upon the plaintiffs in that it would cause 
them to virtually close their place of business. 


7. Plaintiffs contend that the conclusion of the Board was 
arbitrary and capric ious and that the action taken by it in suspending 
plaintiffs’ license was unlawful and defective for the following 
reasons: 
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(a) Title 25-118 of the District of Columbia Code is uncon- 
stitutional in that it violates the due process clause by 
providing that only those whose license has been revoked 
or suspended for a period of more than thirty ( 30) days 
shall be entitled to a review by the Commissioners. : 


Plaintiffs were found to have violated Section 17 of the 
Alcohol Beverage Control Act and of Section 2-155 in that 
they “requested, permitted, suffered, encouraged’ or in- 
duced” an entertainer to solicit for herself, a drink 'from 
a patron. Four (4) specifications set forth those alleged 
violations and plaintiffs were held accountable in each. 
although there was evidence to the contrary. and no show- 
ing that even if true, notice in any form was transmitted 
to plaintiffs. The record is devoid of any GILES, ‘which 
would permit such a finding. 

The Board found that plaintiffs on Wednesday. February 
19, 1969, at or about 2:30 A.M.. violated Section 17 of 
the Regulations although there was no specification charg- 
ing an alleged violation at that time and date. 


The Board found plaintiffs responsible for an 1 alleged ‘soli- 
citation of an under-cover officer of the Metropolitan 
Police Department. by an individual in nowise associated 
with plaintiffs business. or known to them. The alleged 
solicitation was, according to the officer. for the Phrpose 


of prostitution. 


No notice or knowledge on the part of plaintiffs. of the 
alleged violations referred to above. was indicated by the 
specifications nor proved, or even intimated. by the evi- 
dence. 


Plaintiffs further contend that their constitutional guarantee 
of due process was disregarded in that the Board preferred 
the charges and specifications, and then proceeded to try 
the plaintiffs. This procedure would be analogous to the 
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United States Attomey preparing an information and then 
judging the merits of his charges. 


Plaintiffs further state that the Board erroneously found 
that they violated Section 17 of the Alcoholic Beverage 
Control! Act in that they permitted a dancer to remove 
her pasties from her breast while performing for the pub- 
lic. Plaintiffs contend that this finding completely dis- 
regards the testimony of the officer: who stated that he 
sould not determine whether she was in fact wearing trans- 
parent pasties. In any event. there is case law for the 
proposition that 2 bare-breasted dancer is not immoral, nor 
is her performance unlawful. There was no evidence before 
the Board that would indicate a violation of law. 


Plaintiffs were not accorded a full and complete hearing 
icontemplated by law. since they were not given an oppor- 
tunity to advise the Board of the theory of their defense. 
Counsel was asked a question relative to the ““pastie”’ spe- 
cification and upon answering, was advised that the Board 
would take the case under advisement. The Board left the 
hearing room without inquiring whether counsel desired to 
make a closing statement, or even giving him an oppor- 
tunity to make the request. 


The Board's order of suspension fails to state the theory 
on which it proceeded. Its findings are phrased in terms 
' of the statutory language only with no subsidiary findings 
‘as to the liability they impose upon a licensee for an em- 
ployees conduct. Plaintiffs urge upon the Court that there 
is a line of authority that holds licensee’s responsible only 
' upon a showing of knowledge on employers part. 


WHEREFORE. the premises considered, plaintiffs pray as 
follows: 
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| 
1. That this Honorable Court issue a Temporary Restraining 
Order enjoining defendants from the enforcement of the Suspension 
Order issued by said defendants on the 22nd day of April, 1969. 


2. That the said defendants be enjoined pendents lite and. per- 
manently from the enforcement of the Suspension Order. 
3. And for such other and further relief as to the Court may 
seem appropriate. | 
BAKALIS BROTHERS, INC. _ 
By /s/JAMES BAKALIS 
President 
KENNETH D. WOOD 
Attorney for Plaintiffs 


DISTRICT OF COLUMBIA, ss: | 
| 
James Bakalis, being first duly sworn on oath according to law, 
deposes and states as follows: That he is the President of the 'plain- 
tiff corporation; that he has read the foregoing complaint by him 
subscribed and knows the contents thereof, and that the matters and 
things contained therein are true to his best knowledge, information 
and belief. 


/s/ JAMES BAKALIS 
Subscribed and sworn to before me this day of May, 1969. 
| 


i “Notary Public 
[Received May 12, 1969] Notary ic 
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MEMORANDUM OPINION 


There is before the Court a motion to preliminarily enjoin the 
enforcement of an order of the Alcoholic Beverage Control Board 
suspending plaintiffs” liquor license for 21 days. The Board’s action 
was taken after a public hearing in which seven of the ten charges 
brought against plaintiffs doing business as the Gold Rush for vio- 
lations of 17 of the Alcoholic Beverage Control Act and 2-155 
of the Alcoholic Beverage Control Regulations were sustained. The 
order of suspension was stayed by a temporary restraining order of 
the Court. Further proceedings were had before the Board and the 
matter is now before the Court following argument. 


The determination of the Board is challenged on two basic 
grounds. Under the provisions of 25 D.C. Code 106, licensees 
may appeal the action of the Board to the Commissioners, now the 
D.C. Council. in those cases where the Board suspends licenses for 
a period of more than 30 days. However, the Board’s action is final 


and there is no such right to review for suspensions of 30 days or 
Jess. as in the present case. Plaintiffs contend the statute is arbi- 
trary and ‘unconstitutional by reason of this differentiation. This 
contention is rejected since there is a review to this Court in all 
cases, whether or not an intermediate appeal is had to the D.C. 
Council. The action of the legislature in relieving the Council of 
minor suspendions appears wholly reasonable. See Williamson v. 
Lee Optical Co., 348 U.S. 483 (1955). 


The findings of the Board are challenged as arbitrary and capri- 
cious and lacking substantial support. The D.C. Code 25-106 pro- 
vides that “the action of the Board on any question of fact shall be 
final and conclusive.” Accordingly, the findings must certainly be 
upheld if supported by substantial evidence. The Court has carefully 
reviewed the transcript of proceedings before the Board. Although 
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sharp issues of credibility were presented, the transcript Boek con- 
tain substantial evidence to support the findings in all particulars 
except finding No. 7 of the Order of April 22, 1969, as affirmed by 
the subsequent Order of May 28, 1969. Finding No. 7 supported 
charge No. 5 that plaintiffs allowed the use of their premises for the 
purpose of solicitation for prostitution. It does not appear that this 
aspect of the case could have materially affected the length of sus- 
pension ordered, given the seriousness of the other charges. 


Plaintiffs, who have had a long record of successful operation 
of establishments of this type without any prior difficulties with 
the authorities, urge that they were without knowledge of and did 
not permit or condone the conduct leading to the suspension. The 
evidence, however, in the opinion of the Court, was sufficient | to sus- 
tain the Board’s suspension order. Am-Chi Restaurant, Inc. v. 
Simonson, 396 F.2d 686 (D.C. Cir. 1968). Accordingly, the temp- 
orary restraining order, which has continued in effect, is annulled 


and plaintiff’s prayer for a preliminary injunction and other rehieh 
is denied, since the complaint is without merit. 


Counsel to submit appropriate order. 


/s| GERHARD A. GESELL 
United States District Judge 
June 9, 1969. : 
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MOTION FOR PRELIMINARY INJUNCTION 


Upon verified complaint herein. plaintiffs move the Court for 
reliminary injunction as prayed for in the said complaint and on 
e grounds therein set forth. 
/s/ KENNETH D. WOOD 
Attorney for Plaintiffs 


ORDER 


This matter came on for hearing on plaintiffs’ motion for pre- 
liminary injunction. Upon consideration thereof: of the points and 
authorities in support of and in opposition thereto: of oral argument 
by counsel for the plaintiffs and for the defendants and the Court 
having rendered its memorandum opinion, it is, by the Court this 
16th day of June. 1969, 


ORDERED: That plaintiffs’ motion for a preliminary injunction 
be. and the same is. hereby denied. 


JUDGE 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


x * 


[8] MR. WOOD: I'd like to make one further observation 
before corporation counsel proceeds. 

I want to further object to this hearing for the reason (91 that 
I feel the procedure of this Board violates due process as it affects 
this licensee because this Board assumes prosecutorial role as well 
as adjudicative. I feel, fundamentally, that’s not the way it should 
be and I’d like the record to show we object to this procedure on 
that ground. 


* * x 


OFFICER THOMAS E. JOHNSON 
DIRECT EXAMINATION 


Q. Officer, will you please state your full name. rank and duty 
assignment. A. Officer Thomas E. Johnson, assigned to Inspection 
Operations Division, Metropolitan Police Department. 


* * * 


[12] A. I went into the Gold Rush approximately 10:30 p.m., 
and walked back towards the rear and so I was seated at a table. 1 
ordered a drink and I was there— 

Q. Would you tell us what you ordered? A. V.O. and ginger 


ale. 

Q. Were you served? A. Yes, sir. I was. And, I saw, a few 
minutes later, a white female. She was coming from the rear.. As 
she neared by my table she asked me, said, “Would you like to have 
some company?” “Do you care if I sit down?” 

Q. Before you continue, do you know the name of this indivi- 
dual, now? A. Tammy, is the only thing that I know. 

Q. Would you continue? A. She sat down and made conver- 
sation; where I was from, how long I was going to be in town, and 
she asked me if I'd buy her a drink and I said, “Yes. So, she said, 
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“] don’t drink anything but champagne.” So, | said, “Well, what 
about 3 half-bottle?”. and she [13] said, “Why don’t you buy a full 
bottle?” So. 1] bought a half-bottle, and while— 

Q. Of what? A. Champagne. 

Q. Allright. A. But also. she ordered cherry mix to go along 
with it. So. as We were seated at the table another young lady came 
up and she said could she have a glass of champagne, if I cared. | 
said. “No”. She drank a glass and she said she didn’t like this, 
would {| buy some other kind and I said, “NO”, so she left. That 
is about the extent of it the first night. 

= Ke 

[14] Q. Now. do you know what the status of Tammy was 
on the premises? A. Yes. sir. She was employed as an entertainer 
and dancer. 

Q. Did you see her entertain that day? A. Not that day. 

Q. When did you see her entertain? A. The next night. 

Q. The next night? A. Yes, sir. 


Q. Now, would you describe in detail your conversation with 
Tammy with respect—well, what did you discuss with her? 


{15] THE WITNESS: Well, I also asked her if she got a kick- 
back on the drinks and she said, “No”, but management expected 
the customers to buy the champagne if their employees socialized 
and sat at the table with them. 

BY MR. FEUER: 

Q. Did you have any further conversation? A. Nothing that 
I recall. 

Q. Did you overhear any conversation at any other tables on 
this night? A. Yes, sir, I did. 

Q. And would you tell us about those conversations or con- 
versation? A. This would be directly to my right against the wall, 
be on the southside of the building. 
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{17] A. This gentleman, approximately 65 years of age, he 
was seated with this dancer, oriental-type— 

Q. How do you know she was a dancer? A. She was a £0-g0 
girl. I saw her. | 

Q. You saw her what? A. Dance. 

Q. Allright. A. And so, part of the conversation that I: cover- 
heard was that if he didn’t buy another bottle she was going to have 
to leave and go to another table and he said, “T just bought a 
bottle”, and so then he didn’t buy any more so she got up and 
danced and after her dance was finished she came back and asked 
the older gentleman if he wanted to buy her another bottle. So he 
ordered another bottle of champagne. 

Q. Drawing your attention to February 14, 1969, at or abou 
10:45 p.m., did you have occasion to go to the Gold Rush? A. 
Yes, sir, I did. fe 

MR. WOOD: I’m sorry, I didn’t get the date. 

MR. FEUER: February 14. 

MR. WOOD: The next day. 

MR. FEUER: This is Number 2. 

BY MR. FEUER: 

Q. Did you go with anyone? A. No, sir. 

Q. Would you tell us what you did in the premises and what 
[18] you observed that evening? A. Well, approximately 10: 45, I 
walked in the Gold Rush. The lady on the first floor that’s in 
charge of seating customers, she said, “Johnson, Tammy was— 

Q. Did she know your name? A. Yes, sir, She said, “Tammy 
was down here a little earlier looking for you and said she'd be 
back.” I said, “Well, I'm going, 1 think I'll go up on the second 
floor tonight.” So 1 went up on the elevator, got off the elevator 
on the second floor. Tammy was seated at the bar so as soon as | 
stepped off the elevator she said, “Johnson”, said, “] been waiting 
for you.” She said, “I was downstairs checking to see if you | had 
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come in yet”. said. “Where do you want to sit?”, and I told her, | 
said. Doesn't matter.” So we were seated over against the wall on 
the southside of the building right close to the bar, at a table. 

So immediately she said. “You buy me a bottle of champagne”, 
and so I said. “How about a half?”. She said. “Buy me a full bottle 
and it'll last for the night.” 

Q. Did you? A. Yes, sir. 

Q. Who ordered it? A. | did. 

Q. Did you receive 2 bottle of champagne? A. Yes, sir. 

{19} Q. Did you pay for it? A. Not at that time. 

Q. When did you pay for it? A. Later in the night. 

Q. And how much did you pay for it? 

MR. WOOD: Same objection as previously stated. 

THE CHAIRMAN: Same ruling. 

THE WITNESS: Well, she had solicited two drinks for the 
lady that introduced the dancers— 

MR.'WOOD: Just 2 minute. I object to his characterization 
that she “solicited”. Is that what you said? 

WITNESS: I did. 

MR. WOOD: I think he ought to tell us what the conversation 
was. Let the Board decide if it was a solicitation. 

BY MR. FEUER: 


Q. ‘As I understand it, are you leading up to what you paid 
for it? A. I’m leading up to the drinks throughout the night. 

Q. All right. Go ahead but don’t use the word, “solicitation”. 
A. All right, sir. Sol bought this first bottle of champagne. Also, 
I had one drink of ginger ale and V.O., and so the lady that intro- 
duced the dancers— 


Q. Do you know her name? A. Dottie. 

{20] And so when she came over to the table and Tammy 
asked me if I would buy Dottie a drink. So she 

Q. What did you say? A. I told her, yes, I’d buy her a drink. 

So, that was one, the first drink. 
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Q. Would you detail that? Tell us what you ordered. Did 
she ask, or what? A. The waiter, when he came over she told him 
what it was. I’m not familiar with the drinks, so I don’t know what. 

Q. Was it a soft drink? A. No. 

Q. Do you know if it was an alcoholic drink? A. An mlcone” 
lic drink. 

MR. WOOD: I object to that. He says he doesn’t know any- 
thing about drinks. Now he tells us it was an alcoholic drink.' £ d 
like to know what he bases it on. 

MR. FEUER: Just a second, I didn’t overhear him | say 
he doesn’t know anything about drinks. 

MR. WOOD: He said he didn’t know anything about ue par- 
ticular drink. 

THE WITNESS: The names of them. 

BY MR. FEUER: | 

Q. Would you describe then the drink that was served to 
Dottie? A. Yes, sir. It was brought over to the table on a tray 
(21] in a regular glass. 

Q. How did it appear to you? What did it look like. A. I 
couldn’t say. I don’t remember. | 

Q. You don’t know the name of the drink? A. No, sir, 

Q. Did you pay for that drink later on in the evening?: A. 
Yes, sir. I did. | 

Q. What else happened at the table? A. So she, Dottie,| the 
one that introduces the dancers, she got up and introduced another 
dancer. So she got up from the table. So Tammy said, would | 
buy her one more drink and I said, “Yes”. So the waitress brought 
her one more drink. 

Q. Who ordered that drink? A. The waitress—they ne) an 
eye pretty well on the girls and so Tammy got her attention and 
said, “‘He’s buying her another drink”, and— 

Q. Did she specify what type of drink? A. Yes. 
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Q. Do you remember what that is? A. No. sir, 1 can’t. 

Q. Was the drink served? A. Yes, sir. It was. And so then 
there was another—she ran out of champagne so she said, “Would 
you buy one more botile of champagne?”. 

Q. Who said that? [22] A. Tammy. 

Q. To you? A. Yes. 

She said. “That'll do for the night.” So, I ordered one more 
bottie. 

Q. Was it served? A. It was. 

Q. What happened next? A. So it was running up close to 
closing time and so Dottie, she was at the table, she said, ““There’s 
an A.B.C. Inspector in here tonight, we'll have to close at closing 
time.” And so she—they were moving all the customers out down 
the elevator. 

Q. Did you pay for your bottle? A. Yes, sir. I did. 

Q. How much did you pay? A. It was $80.00 some dollars. 

Q. Did that include the two drinks for Dottie? A. Yes, it did. 

xx x 


OFFICER EDWARD W. MORRIS, JR. 


-_* * 


DIRECT EXAMINATION 


BY MR. FEUER: ‘ 

Q. Officer, will you please state your full name, rank and duty 
assignment? A. Edward W. Morris, Junior, Private, Morals Division. 

Q. Drawing your attention to Saturday, February 15, 1969, at 
or about 11:00 p.m., did you have occasion that night to visit the 
Gold Rush Restaurant on 14th Street, Washington, D.C.? A. Yes. 
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Q. Did you go there with anyone? A. No, I didn’t. 
Q. Would you tell us what you observed in the premises that 
evening? [28] A. Well, when I went in I was directed to the cle- 
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vator by a man who told me that the show was on the second 
floor. I got on the elevator, went to the second floor where I was 
directed to a seat near the stage, by a waitress. After taking a seat 
I ordered a couple of drinks and observed the girls on stage, you 
know, going through a normal bump and grind type strip show, 


x * * 


A. I also observed a person, later identified as Gigi LaMour, 
who was sitting at the table adjacent to mine with a group of 
approximately four or five men. She sat down with them and ‘told 
them if she sat there with them and talked that they would have to 
buy her champagne. She was expected to drink champagne when 
she sat at the table. | 

They purchased a couple of bottles of champagne, called over 
another female dancer, Sharon Jett, who also sat down and they or- 
dered drinks for her. 

Q. Well, would you tell us how these drinks were ordered for 
Sharon Jett? A. Well, she—let’s see— 

MR. WOOD: Who’s she? 

THE WITNESS: Gigi LaMour called Sharon Jett over here 
when she was walking down the aisle. After Sharon Jett sat down 
[29] Gigi LaMour asked them if they wanted to buy her, Sharon 
Jett, a drink and the guys agreed and they called the waitress and 
the waitress brought another half-bottle of champagne. 

A little bit later that evening I called the waitress for my bill 
and she asked me where I was going. | told her I'd probably ‘go 
out and get myself in trouble. So she said, “If you're going to! get 
yourself in trouble you might as well be here’, and she called a 
dancer. Let’s see; her name was Sandra Montez. a small girl, and 
told her to come over and sit with me and the girl refused. Montez 
refused and went back to the table she was sitting at right near ache 
center of the stage. 

A little later, this LaMour, Gigi LaMour was walking about the 
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aisle and the waitress talked to her and she came over and asked if 
1 minded if she sat with me. I said. “No”. She asked if | would 
buy some champagne. 1 agreed and so | ordered the champagne. 
She asked me if I wanted to buy a full bottle or half-bottle. 1 asked 
her about the price and everything. She told me the price. I told 
her I'd take the half-bottle and a little later she ordered—wanted an- 
other bottle. We ordered a second bottle and a second bottle cost 
$2.00 more than the first bottle. Then she got upset about the dif- 
ference in the price. 
xs * 

[30}' Q. What was the cost of the two bottles? A. The first 
was $12.00 and the second bottle was $14.00 for a little $1.50 bottle 
of champagne. 

Q. You paid for both? A. Right. 


=~ -* 


Q. While the champagne was on the table I was watching the 


show and everything and I notice the waitress come by and while I 
was sitting on an angle, the stage was say Over this way, and I was 
looking this way, the waitress came up on this side and the glass 
full, glass of champagne was on the table, she grabbed the glass, 
tilted it into the bucket with the bottle, where the bottle of cham- 
pagne was sitting. grabbed the bottle, put the glass back down and 
poured the glass full of champagne again. I also noticed her do this 
at several other tables. 
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{31} 

Q. * * * What else—let me ask you this: Do you know what the 
status of Gigi LaMour and Sharon Jett was on the premises that 
evening? A. Dancers. I was them on the stage. 

Q. Did both of them perform that evening? A. Both of them 
performed that evening. 

Q. ‘What else occurred? A. Well, I watched the strip shows. 
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All the girls did a normal routine except for this LaMour, who took 
her pasties off her breasts before she ended her act. 

Q. Describe how that occurred. A. She sat on the piario to 
the back of the stage in a depression on the floor in the back of 
the stage. She sat on the piano and she had pasties with little roses 
on them and everything and she started pulling one off and telling 
the guys to yell, “Ouch”, and they’d yell, “Ouch”. Everybody 
was about half drunk, and then she’d go through the same bit with 
the other one and shook her breasts and jumped up and dence a 
little and ended her act. 

Q. Was she bare-breasted when you saw the pasties come off? 
A. She was. 

Q. What else occurred? 

* * * 


[34] Q. Drawing your attention to February 18, 1969, at or 
about midnight, did you have occasion to go to the Gold Rush that 


day? A. Yes, I did. 

Q. And will you tell us what you observed in the = 
that evening? A. Well, 1 went in, went to the second floor in the 
elevator, got off, took a seat at the bar. I observed the girls putting 
on the show, a regular strip show and some of the other girls were 
in the audience. Some of the dancers were in the audience sitting 
with different people at different tables drinking champagne. Then 
I was approached at the bar by a girl named Carol Ann who asked 
me if I could afford her company. I told her I could so she asked 
me to take a seat with her and I took a seat with her at a table and 
she wanted to order a full bottle of champagne. I told her I couldn” t 
afford a full bottle of champagne, so she ordered a half- bottle and 
she also ordered a glass of water and she had a clouded glass about 
this tall (indicating) and she'd take a sip of the champagne and the 
[35] other glass like she was drinking water. Instead of drinking 
the water, there was no water in the glass—well, there might have 
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been. but I did see her spit the champagne, the liquid in the glass. 
The level rose everytime she took a drink out of the other one. 

Q. Out of the other glass? A. Out of the water glass. 

Q. Would you continue. A. A little later that evening Gigi 
LaMour came over and sat down with me and she ordered a full 
bottle of champagne. as she sat down, from the waitress. She didn’t 
ask me if I wanted it or anything and she just ordered a full bottle 
of champagne. The waitress brought it with the check and I— 

Q. What was the check? A. $26.00 for a bottle of champagne. 
That was 2 full bottle of about $4.00 champagne. 
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Q. What occurred next? A. Well, let’s see. I just continued 
to watch the show and as I—every now and then—I didn’t see 
LaMour do this herself, but the waitress would pour the glass of 
champagne into the bucket [36] of ice and refill the champagne. 


Sharon Jett, the same night, came over and sat down. LaMour 
called Sharon Jett over to the table with us and she got a glass, or- 
dered a glass from the waitress who brought it for her. Sharon Jett 
took the bottle and tried to pour her own champagne. While pour- 
ing it and talking she let the glass overfill and run over on the floor. 
She looked down to check what she had done and dumped the whole 
glass and refilled the glass again and did the same thing over again. 

Q. What occurred next? Well, it was just about closing time 
then, and let’s see; the lights came on at the end of the show. 
About everyone left the floor and | waited up there. She told me 
to wait for them, what’s her name, Gigi LaMour told me to wait for 
her. { waited upstairs and about 2:30 she came out and ordered a 
drink at the bar for us and we sat down there and we drank a drink 
at the bar and she told me to give the busboy a $2.00 tip. Upstairs 


heard them a couple of times to tell the guys to tip the waitress 
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$5.00. They edge them on to give the waitress a decent tip, but 
down on the first floor, it was about 2:30, we had a drink and there 
was a group of people sitting around on the side and they were also 


served. 


* * x 


[37] Q. What did you see them served? A. What could I see them 


served? 
Q. Yes. A. Well, it was clear liquid in a different type: of 


glasses that you normally serve drinks in and I was served DEES 
and gingerale. 
Q. What time was this? A. About 2:30, maybe quarter tb 3. 
Q. And were you alone at the time that you ordered that 
drink? A. No. I didn’t order the drink. LaMour ordered a 
drink for us both. 

Q. What was ordered, specifically? A. Bourbon and ginger 
ale for myself and I forgot what she ordered. I think it was scotch. 
I’m not quite sure. 

Q. This was at 2:30 a.m.? A. Right. 

Q. Were you served? A. Yes. 

Q. Did you pay for it? A. No. I got my wallet out, but she 
said it was no charge but she told me to tip the boy. 

Q. What did you tip the guy? A. $2.00. 

[38] Q. Did you taste your drink? A. Yes, I did. 

Q. What did it taste like? A. Bourbon and ginger. 

Q. Did you have anything else that night? A. Not that night, 
no. i 

Q. What time did you leave? A. A little after 3:00. 

Q. Approximately how many people would you say were! on 
the premises from 2 to 3:00? A. Well, where I could see them on 
the first floor there was anywhere between ten and 20. 

We’re talking about patrons. What appeared to you to be’ pa- 


trons. Maybe ten. 
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** * 

Q. Drawing your attention to February 20, 1969, at or about 
12:20 p.m., did you have occasion—12:20 a.m.,— 

{39] MR. FEUER: Madam Chairman, | will have a motion 
after this testimony. 

BY MR. FEUER: 

Q. Did you have occasion to visit the premises on that date? 
A. Thursday morning, yes. 

MR. FEUER: Well, at this time I would like to move to 
amend Citation Number 5, to read, “12:20 a.m.” 

THE CHAIRMAN: Does that, in fact, mean Thursday morn- 
ing? 

THE WITNESS: Thursday moming. 

THE CHAIRMAN: Coming into Wednesday night. 

MR. FEUER: I don’t have a calendar. I’m assuming it is 
correct. Thursday, February 20, at 12:20 a.m. I don’t have a cal- 
endar. 

BY MR. FEUER: 

Q. Did you visit the premises at that time? A. Yes, I did. 

Q. And were you alone? A. Yes, I was. 

Q. 'What did you observe on the premises that evening? A. 
Well, | went in. They had go-go-girls dancing on the first floor and 
a little crowd on the first floor. I got to the elevator, went to the 
second floor and sat at the bar. I noted the girls again going through 
their acts on the stage and a few in the audience sitting at tables 
drinking champagne and a few walking around on the floor. 

{40] I sat at the bar and LaMour came over to me and we 
talked for a couple of minutes and then she left and went to a table. 
Then about, oh, I’d been in there maybe about an hour, not quite 
an hour, no I hadn’t; about a half-hour, a girl who I had seen there 
about the first night I went there who later became known to me 
as Carol Ann Young, a tall, slender girl. She was talking to the 
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waitresses and the bartender and a couple of other guys who were 
hanging around by the cash register and she’d joke with them for 
about ten minutes and then she came over towards me laughing and 
everything and engaged me in conversation, and after a while made 
it known to me she was a prostitute and told me her Price was 
$50.00. 


* ee 


[42] After this she told me—she asked if I knew how many 
virgins she had run across. I asked her how long she had been in 
the business and she said she had been doing it for about— 

Q. Doing what? A. You know, acting as a prostitute. 
I think she said for [43] a year, year and a half. I asked her what 
she had done before that and she said she’d been an exotic dancer 
in some of the clubs around Washington. 

Q. Did she tell you which clubs? A. She told me, but can’t 
remember. 


Q. Had she ever entertained in the Gold Rush? A. I can "t say 
for sure. 


** x 


[44] THE WITNESS: After she had set the price, stated the 
price, she wanted me to take her to the hotel where I was staying. 
She asked me where I was staying. 

BY MR. FEUER: ; 

Q. Where were you staying? A. At the Ambassador. And, 
she said she would go to the Ambassador with me, a few minutes 
after she would. She said she would go with me. One of as wait- 
nesses called to her and— 

Q. How did the waitress call to her? A. She called her by 
name. 

Q. What name? A. Carol Ann. She went over there, she ex- 
cused herself and went and talked to the waitress. 

Q. How long did they talk? A. It had to be at least ten min- 
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utes because ] went to the men’s room, made a phone call to my 
cover man and came back upstairs and they were still talking in the 
back by the juxe box. 

Q. Did you overhear any of the conversation? A. No, I didn’t. 
L didn’t overhear it, and when I got back up to the bar and sat down 
she came up and said something just came up, she says, “I’ve got to go 
somewhere else first.” She said she wanted me to take her to the 
Hilton Hotel in a cab. I agreed. When we did leave I took her to 
the Hilton ‘Hotel in a cab. She said [45] she’d be no more than 40, 
45 minutes. she had some business to take care of first. She wanted 
me to wait for her in the coffee shop of the Ambassador. I agreed 
and dropped her off at the hotel and went to the Ambassador. 
When she came back she was arrested for Vagrancy, but the charge 
was changed to Prostitution by the U.S. Attorney. 

Q. Counsel and the Board wants to know what connection, if 
any. Carol Ann Young had with the premises. A. The only con- 
nection | could see was she had been there before and seemed to 
know the people. 

Q. When before? A. Well, the first time I was there, on the 
15th. 

Q. What was she doing then? On the 15th. A. She was just 
acting simple. Walking around, talking to people. 

Q. Talking to whom? A. Patrons, and Gigi LaMour, I know 
for sure because she talked to her that night. 

Q. February 15? A. The 15th and the 20th, as I was leaving. 


When I was leaving LaMour asked me if I was going to get straight- 
ened up by her and I said, “Yes.” 
to the waitress who was standing behind the cash register and they 


with Carol Ann Young. 
Q. What did Gigi LaMour say? [46] A. If I was going to get 
taken care of, or straightened out by this girl. I said, “Yes”. 


* * & 
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Q. When you saw Carol Ann Young on the 15th, how long 
was she in the premises that evening? A. About 20 minutes, half- 
hour. 

Q. And with approximately how many different employees, 
what you know as being employees of the premises, did she talk to? 
A. Three or four. 

Q. How many tables would you say she sat at on the 15th? 
A. Two. 

Q. Was this with patrons, to your knowledge, or with employ- 
ees of the premises? A. She sat at the bar and talked to some ee 
waitresses and then sat down at tables. 


x * OK | 
[47] Q. On the 20th, would you tell us what you observed 
about her mingling with other patrons, or with management, or em- 
ployees? A. When I first saw her she was walking—she was talking 
to the waitress who was standing behind the cash register and they 


talked and looked around the room and whispered a little bit and 
talked some more and she talked to maybe two more waitresses and 
maybe one of the girls who was dancing there. I think it was a girl 
named Kim Lin, a little Vietnamese girl. She’s from Thailand but 
she’s Vietnamese. As a matter of fact, Kim Lin had been asked the 
night before by Gigi LaMour if she wanted to spend the night with 
me, as well as the waitress. 

Q. Kim Lin is an entertainer on the premises? A. Right, 
Dancer. 

Q. And Carol Ann Young was seen by you conversing with 
her? A. Right. 

Q. How long did she converse with her? A. They just spoke, 
maybe a couple of seconds. 

Q. Did you see Mr. Bakalis on the premises on February 20? 
A. Yes. 

Q. Did you see him converse with Carol Ann? A. No, I didn’t. 
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Q. How long was Carol Ann Young on the premises on Feb- 
rary 20? A. About 45 minutes, 50 minutes. 

Q. And how many tables would you say that she was at on 
{48] February 20? A. None. She just came in, went to the bar, 
talked to the people there. came over, hit upon me, talked to the 
waitress and then came back: except for talking to Gigi LaMour 
downstairs on the first floor. 


xe *€ 
{50] (Cross-Examination by Mr. Woods] 

{51} Q. Now, was it February 15, also that you described 
Gigi’s dance wherein she is supposed to have removed her pasties? 
A. Well, the 15th. All three times I was there she did. 

Q. As I understand it from the charges, we're only concerned 
with February 15. Do you remember that date? A. Yes, sir. 

Q. Did she remove her pasties on that occasion? A. Yes. 

Q. 1 think you described them as being rose covered. [52] 
A. Well, it was like one single rose bud on each one. 

Q. Rose bud? A. Yes. 

Q. Was it the rose bud that she took off? A. No. It was the 
whole thing: a rose bud on a little green petal like. 

Q. She took the little green pastie? A. Yes. 

Q. She didn’t have a transparent pastie on under that? A. 
A transparent pastie? 

Q. That’s right. Do you know what a transparent pastie is? 
A. Yes, I do. 

Q. You couldn’t tell from where you were sitting whether she 
had a transparent pasties on? A. It would have to have been pretty 
thin. 

Q. That’s the purpose of a transparent pastic. A. With no 

[51] Q. Now, was it February 15, also that you described 

'[58] [Redirect Examination bv Mr. Feuer] 
{59} Q. So what is correct? What you stated on direct or what 
you denied on cross-examination? 
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Q. Just to be sure we’re talking about the same thing, was it 
on February 16th or February 18th that you were served fe 2 
o'clock? A. February 18. 

Q. February 18. A. Right, the second time I was there. 

Q. But on February 16, you just observed to you to be. ae 
rons served after closing time? A. Right. 
Q. After 2 o’clock. A. Right. 

x * * 


JAMES BAKALIS 


DIRECT EXAMINATION 

BY MR. WOOD: 

Q. Now, would you give the Board, please, your full name? 
A. James Bakalis. 

Q. Mr. Bakalis, do you have any interest in the Gold Rush 
which is located on 14th Street, Northwest in this City? A. Yes, 
I do. 

Q. And is that a corporation? A. Yes, it is. 

Q. How long have you been in the night club business, $0 to 
speak, in the District of Columbia? A. Since 1951. | 

[61] Q. Now, with respect to the employees, not including 
the entertainers, only employees, have you ever had a discussion 
with employees about how they should conduct themselves in the 
premises? A. Employees? 

Q. Yes. A. Is that the entertainers? 

Q. No, sir. I’m excluding the entertainers at this time. A. 
On many occasions we have meetings and I tell them to dress neat, 
to be very courteous to our patrons. That’s what our business is 
based on, courtesy. We want repeat business back in the place, and 
to never try to chisel or be unfair to the customers; to treat them 
with all of the courtesy a place of business should have. 

Q. With respect to the entertainers, specifically with respect 
to the girls whose names have been mentioned here today, did you 
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have any conversation with them about their conduct off the stage? 
A. Any time that an entertainer comes into the Gold Rush, under 
our supervision the first thing we let them know is not to solicit custo- 
mers for drinks. 


x * * 


{62} Q. Let's talk about Tammy. Did you ever have any 
conversation with her? A. As far as Tammy is concemed, her in- 
structions was just like all the rest of our entertainers; that she can- 
not walk over to a patron or customer without being invited over 
first. and that she does not have to drink champagne. She can 
drink a drink of her choice. if she was drinking that evening, but 
she’s booked there only as an entertainer. 

Q. Did you ever talk to Tammy about solicitation by her of 
a patron with respect toa drink? A. Yes, I have. I’ve told her 
that the only way that she can join a customer is she’d have to be 
invited over first. 

Q. Did you ever instruct her with respect to solicitation of 
drinks by her after she’s seated at a table? What instruction, if any, 
have you ever given Tammy about the drinking? A. That she could 
order whatever she wanted to. This is in her particular case, she 
told me, specifically, that the only thing she can drink is champagne, 
that anything else made her ill. 

Q. Did you ever give her any instruction with respect to her 
asking the customer to buy her a drink? A. I have. 

Q. What instructions did you give her? A. That to let the 
customer order first. 

Q. Now, how about Gigi LaMour. Did you ever have any con- 
versation with her? [63] A. Yes, I have. 

Q. With respect to soliciting drinks at the table? A. I gave 
her the same instructions | gave Tammy, and that is a known fact 
in our place that they can not go over to the patron and/or join 
someone's table without being invited over, and Gigi got the same 
instructions. 
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Q. There’s been some testimony here that the oneaerent 
expects the girls to drink champagne. Did you ever give any of the 
girls involved in this case any instructions that they were to order 
champagne when they sat down with a customer? A. Our instruc- 
tions are that they can drink a drink of their choice. 

Q. The question is, did you ever tell them that they should 
order champagne? A. Never. 


CROSS EXAMINATION 2 


BY MR. FEUER: 

Q. Are you an officer of the corporation? A. Yes, sir. Tm 
the president of the corporation. 

Q. Were you on the premises on the occasions we re aos 
of today? A. Yes, sir. I must have been because I never leave the 
premises. It’s a rare thing if I leave the premises. In four years 
[64] I think I’ve left the premises twice just for a short while. 
So, I must have been there. 

** x : 

[66] Q. Could you explain how Officer Morris could have 
been served on February 18, after 2 o’clock? A. Yes, sir, I can, be- 
cause this is one of those rare things that sticks out like a sore 
thumb. Officer Morris and one of my entertainers were on the first 
floor premises when I came down after I checked the hostess: ‘on the 
second floor out, and my cashier. I did come down to the first 
floor and Gigi and the Officer here did want a drink. They were 
real persistent. I was told that Officer Morris just had gotten back 
from Viet Nam and he wanted a drink. 1 even told both members 
I did not serve after 2 o’clock. They was persistent. | made a mis- 
take and went over to the bar, the cashier on the first floor bar was 
still checking out. I called her over and I said, “Would you be kind 
enough to give these two people a drink”, and they were served. 
The Officer wanted to pay for it, if [67] I recall correctly. He was 
reasonably persistent. I said, “No, we do not sell alcoholic bever- 
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ages after 2 o'clock.” 1 wished him good luck. told him I was glad 
he got back from Viet Nam. I have a nephew in Viet Nam and I 
was maybe 2 little patriotic in that direction and | do have— 

Q. So. you did serve at 2 o'clock? A. Yes, I did. I served the 
Officer and did not charge him for it. 


xe x 


{70} Q. Do you know Carol Ann Young? A. I know who 
she is now. ves, sir. 

{71} Q. Where dic you know her before today. A. Sergeant 
Zoglio came down and showed a picture of her and asked me if I'd 
seen this girl before and I said I had seen her before. 

Q. Where had you seen her before? A. In the Gold Rush. 

Q. When did you see her before in the Gold Rush? A. I have 
no idea. She may have been in the premises on May—maybe three 
or four times. 

Q. Is she an entertainer? A. No, sir. I did not know until 
about a week ago she was an ex-entertainer. She has never been 
employed by our organization. 

Q. How many times would you say she’s been on the premises? 
A. From memory. three or four times, possibly more. Possibly 
more. 


Q. And you say you did not know her name? A. I knew 
her name was Carol. I didn’t know her name was Carol Ann Young. 


] think she came in one night— 

Q. She came to you? A. Possibly. Just possibly. I don’t 
really, truthfully know. I’m saying, maybe one of the girls | may 
have asked who is this girl. I like to find out when a stag girl comes 
in the place. That’s something I do not allow on my premises is 
prostitution. I see a girl come in on my premises, I see she comes 
in alone and she leaves with somebody and I detected something 
like that my instructions to my hostess or waitresses and employecs, 
if they’ve seen this happen to the same girl, the next time they 
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come I call them over and tell them they cannot come on! my 
premises any more after that. 


** x 


TAMRI ELIZABETH VINSON 


xk * 


[74] DIRECT EXAMINATION 


BY MR. WOOD: 

Q. Would you give the Board your full name, please? A. Tamri 
Elizabeth Vinson. 

Q. Where do you live? A. Maryland Heights. 

Q. Now, in the month of February, 1969, were you employed 
at the Gold Rush? A. Yes, I was. 

Q. Did you come to know an individual by the name of 
Thomas [75] Johnson? Does that name mean anything to you? 
A. Yes, sir. | 

Q. And do you recall whether or not on or about February 


13, you had an occasion to see him in the Gold Rush? A. Yes, sir. 
I did see him. 
Q. You did ‘see him? A. (Witness nodded in the affirmative) 
Q. Did there come a time when you sat at a table with fee 
A. Yes, sir. 


Q. And while you were seated at that table—well, let me!ask 
you this: How did you happen to sit down at the table with 
Johnson? A. I was going on the stage and he was sitting in the au- 
dience and he smiled at me and I smiled back. I went on the stage 
and came back and I sat down at a regular table where all of the 
girls usually sit by the elevator and the hostess, and then he waved 
to me like this (indicating) and he said, ‘“‘Would you like to sit down 
and have a drink with me?” 

Q. Now, at any time, did you ever ask him whether he'd like 
to have company at his table? A. No, sir. 

Q. And did you go to his table when he asked you to come 
over? A. Yes, sir. 


JA 30 


Q. Did he ask you what you wanted? A. He said, “Would 
you like to have 2 drink?” 


x RO 


176} Q. Did you ever tell him while you were seated at that 
table that the management expected you to order champagne when 
you were asked if you wanted a drink? A. No, sir. 

Q. Now. in February, February 14. Friday, which was the fol- 
Jowing day. did you have an occasion to see Mr. Johnson again? 

A. Yes. sir. He came back in the club. 

No - 1 do remember the second time. We were speaking of the 
second time. The first time he came in he came downstairs [77] 
at the club and he saw me down there and invited me to sit down 
in the go-go part. 

Q. You're talking about Thursday, February 13? A. I’m talk- 
ing about the 14th—the 13th he was downstairs. The 14th he was 
upstairs. 

Q. All right. 

And did you have a drink with him on that occasion? A. Down- 

stairs? Yes, I did. 

Q. On the 14th. We’re talking about the following day, Fri- 
day. A. Yes, 1 did. 

Q. Where was that drink served. A. The 14th? It was served 
upstairs. He came upstairs. 

Q. Ata bar or table? A. Ata table. 

Q. How did you happen to be at the table? A. He talked on 
the elevator and I was pushing the button to go down. I said, 
“How are you”, he said, “Fine.” “Come over and join me.” 

Q. When you sat down at the table did you ask him for a 
drink or did he ask you if you wanted a drink? A. The waitress 
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came up and asked, “What are you having?”, and he said some ‘kind 
of whisky, I’m not sure, and then he ordered for me. He said, “Would 
you like a drink?’’. I said, “Yes”. He ordered for me automatically. 

Q. What did he order? [78] A. He ordered champagne for 

| 

Q. You didn’t ask him or tell him on that occasion that you 
wanted to drink champagne? A. No. sir. 

x ee ! 

Q. Did he or they ever tell you, either one of these men ever 
tell you that you were not to request that the patron buy you a 
drink? [79] A. No. They told us not to just go and sit down 
with anyone. They told us, you know, to wait until someone invites 
us and if a friend of ours comes in, like we’re allowed to have 
friends of ours come up to drink with us, if we want. 

Q. During the month of February of this year, with respect 
to February 13 and 14th, and Thomas Johnson, who has been iden- 
tified to you, on either one of those occasions did you ask aE to 
buy you a drink? A. No, sir, I did not. 


(Cross Examinations By Mr. Feuer] 
x** * 


[84] Q. Who is Carol Ann Young? A. I don’t know. 
Q. Ever heard of her? A. No. 
Q. Did you ever speak to her? A. Not that I know of. | 


* * K 


MICHELLE HUMPHREY 


DIRECT EXAMINATION 


BY MR. WOOD: 

Q. Your name is Michelle Humphrey? A. Yes, it is. 

Q. Also known as Gigi LaMour? A. Right. 

Q. Are you employed at the Gold Rush—were you during the 
month of February of this year? A. I was. 
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Q. And were you there employed on February i5, 1969? A. 
(Nodded in the affirmative) 

Q. Do you know Officer Morris who is seated here? A. Yes. 
1 do. 

Q. Well. when did you first meet him? A. | can’t exactly 
say what evening. 

Q. Was it during the Month of February. 1969? A. 1 would 
suppose it was at the Gold Rush. right. 

{88} Q. At the Gold Rush? A. Right 

Q. Did there come a time on or about Saturday, February 15, 
at approximately 11:00 p.m., when you sat at a table with Officer 
Morris? A. I'd say it was several different times. 

Q. I know. but we want to take them one at a time. A. I 
really don’t know if it was a Saturday. Every day is the same to 
me. 

Q. Was it on more than one occasions that you sat at a table 
with him? A. (Nodded in the affirmative) 

Q. On any of the occasions that you sat with Officer Morris 
at a table, did you ever ask him to buy you a drink? A. I don’t 
believe so. 

Q. You don’t believe so? A. In fact | don’t make it a habit 
of asking anybody for 4 drink. I don’t have to. 

Q. That’s not the answer to my question. The question is: 
Did you ever ask Officer Morris to buy you 4 drink? A. No, I did 
not. 


nx * #* 


{90] MR. WOOD: No. No. I’m just talking about how she 
got at a table and I’m asking her to state whether or not she was 
there by her invitation or his. 
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Q. By his? A. By his. He said, “Why don’t you sit down?” 
Q. Now, on any occasion during February when you sat at a 
table with him, will you state whether or not it was by his or your 
invitation? A. Right. I sat with him three or four different ' times. 
Q. At whose invitation? A. At his invitation, 


xx * Hl 
[91] Q. Any time during the month of February, 1969, did 


you have anything to drink when you sat at a table or bar with the 
Officer? A. Yes, I did. 


Q. And did you have those drinks at his suggestion of yours? 
A. At his suggestion. 


* * * 


(Cross-Examination by Mr. Feuer] 


[97] Q. You know Carol Ann Young? A. No, I don’t rec- 
ognize that name. 


BEFORE THE ALCOHOLIC BEVERAGE CONTROL BOARD 
IN THE DISTRICT OF COLUMBIA 


IN RE: Bakalis Brothers, Inc. 
t/a Gold Rush 
Holder of a Retailer's Class "Cc" 
License No. W857, at premises 
821 14th Street N.W. 
Application No. 8997 


SUPPLEMENTAL FINDING 


A hearing was had in the above-entitled matter on April 
14, 1969. On April 22 the Board issued a Finding in which 7: 
counts of the Citation were sustained, 3 were dismissed, anda 
Suspension of 21 days was ordered. The licensee obtained a Ten- 
porary Restraining Order from the U. S. District Court on May 9, 
1969. On May 16, the Court extended the restraining order for 
the purpose of allowing further argument before the Alcoholic 
Beverage Control Board. Such argument by counsel for the govern- 
ment and for the licensee was heard at 10:00 a.m. on May 22,; 1969. 


MEMBERS OF THE BOARD PRESENT FOR THE RESPONDENT 


Joy R. Simonson Kenneth D. Wood, Esq. 
J. Bernard Wyckoff 1511 K Street N.W. 


FOR THE GOVERNMENT 


Semi Feuer, Esq. 
Assistant Corporation Counsel 


1. It was argued that Officer Morris, new to the Metro- 
politan Police Deparment, gave testimony of a poor quality which 
should not outweigh conflicting testimony by a long-time licensee. 
Having observed both witnesses and considered the vested interest 
of the licensee, the Board chose to believe the officer's testimony. 


2. Alleging that the testimony concerning Carol Ann's 
activities as a prostitute was unclear, counsel stated that it 
appeared as if the Morals Division sent the officer "to get": the 
.Gold Rush with repeated visits uncovering repeated violations which 
were not reported to the licensce. The Board is aware, however, 
that undercover officers are directed not to make arrests or: reveal 
their identity while on such assignments. 


3. In regard to the charge of selling after hours, the 
argument was made that the officer's story about his recent return 
from Viet Nam was "entrapment" and that the licensee admitted to 
"a mistake". The Board does not consider that the elements of 


IN RE: Bakalis Brothers, Inc. 

t/a Gold Rush 
| 
entrapment were present in this violation. Several of the ¢harges 
in the case were not covered in counsel's argument. 

None of the arguments set forth on behalf of the licensee 
persuaded the Board that any of the charges previously sustained 
should now be dismissed. 

In reviewing the original Finding and penalty in this case, 
the Board has considered its similarity to the case of Am-Chi 
Restaurant, Inc. in which a penalty of 14 days suspension, assessed 
solely because of solicitation for prostitution on the licensed 
premises, was upheld in the U.S. Court of Appeals, No. 21,192, May 1, 
1968. The Court said, in part; "Appellant was running a business 
fraught with possibility for prostitution; female employees; were 
permitted to "proposition" customers at least to the extent of pro- 
posing purchase of drinks at inflated prices,....-...... In these 
circumstances the Alcoholic Beverage Control Board need not! have 
before it evidence to show that there were. prior solicitations, or 
that the appellant had specific knowledge of this one. It is enough 
that the employee's regular duties required verbal intercourse with 
unattached patrons, that the atmosphere provided by the empiloyer was 
at least conducive to the initiating of arrangements for post-prandial 
intercourse of another kind, with intoxicants to heighten the stimulus 
of a private talk with an exotic dancer, if indeed the high liquor 
prices did not affirmatively reflect the special convenience of the 
site aS a dual market place. | . 


"In short, there is a basis under the law for an objective 
standard, assessing liability for fire on those who play with matches, 
regamless of the inability to demonstrate subjective intention. And 
the Board's modest discipline - here, a 14-day suspension-siugges ts 
that it was related to an offense established by such an objective 
standard rather than to a finding of deliberate and knowing permission 
of immoral use of premises." 

| 

The instant case presents extensive evidence of multiple 
violations of the Alcoholic Beverage Control Act and Regulations in 
addition to the prostitution charge. Therefore, the Board affirms 


the original Finding and the 21-day suspension of the license. 


ORDER | 


It is, therefore, ORDERED this 28th day of May, 1969, that 
the Retailer's Class "'C" License No. W857, held by Bakalis Brothers, 
Inc., t/a Gold Rush, at premises 821 14th Street N.W., be SUSPENDED 
for a period of twenty-one (21) days from 8:00 A.M. Monday, June 16, 
1969 to 8:00 A.M., Monday, July 7, 1969. 


IN RE: Bakalis Brothers, Inc. 
t/a Gold Rush 


It is further ORDERED that copies of this Supplemental 
Finding and Order be sent the respondent, its attorney, and) to 
John B. Layton, Chief, Metropolitan Police Department. 


ALCOHOLIC BEVERAGE CONTROL BOARD - 
IN THE DISTRICT OF COLUMBIA 
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5/28/69. 
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ported by substantial evidence in 
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not unconstitutional............-.---- 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 23,157 


JAMES BAKALIS and 
MICKIE BAKALIS, INC., 
t/a GOLD RUSH, 
Appellants, 
v. 


JOY R. SIMONSON, et al., 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEES 


COUNTER- SRE Or: OF QEESEIONG: 
ENTED 


Whether the District Court abused its discretion in denying ap- 


pellants' motion for a preliminary injunction. 


This case was previously before the Court on the question of 


whether 2 motion for a stay should issue pending Appeat. 


COUNTER-STATEMENT OF THE CASE 
This is an appeal from an order of the District Court denying 
appellants’ motion for a preliminary injunction pending disposition of 
their complaint alleging that the Alcoholic Beverage Control Board 
(hereinafter “the Board”) arbitrarily, and without any basis in fact 


or in law, suspended their Class ci liquor license for a period of 21 


2 
days for violations of the Alcoholic Beverage Control Act, and regu - 


latiens promulgated pursuant thereto. 

Appellants are engaged in the restaurant business at 821 Four- 
teenth Street, Northwest, in the District of Columbia. Their trade 
name is the Gold Rush. On April 14, 1969, the Board conducted a 
hearing on charges that appellants violated Section 17 of the Alcoholic 
Beverage Control Act (D. C. Code (1967), § 25-118) and Section 
2-155 of the Alcoholic Beverage Control Regulations by (1) permitting 
employees to solicit for themselves the purchase of drinks by patrons, 
(2) permitting the use of the premises for the purpose of solicitation 


for prostitution, (3) serving drinks at a time when service was pro- 


1 «a Class C license permits the sale of liquor, wine, and beer 
for consumption on the premises. See D. C. Code (1967), § 25-111(g). 


2 45 iat. 319; D. C. Code (1967), Title 25. 


hibited, and (4) permitting an employee-entertainer to engage ina 
disorderly and immoral performance. : 

The evidence at the hearing before the Board reveals that Office> 
Thomas &. Johnson of the Inspection Operations Division, Metropolitan 
Police Department, went to the Gold Rush on the evenings of February 
13 and 14, 1969 (Tr. 9, 12, 17-18; A. 9, 11). On both occasions, he 
was greeted by "Tammy" Vinson, an employee-entertainer at the 
Gold Rush, who, when they were seated at a table, asked Officer John- 
son to buy her a drink, stating that she drank only champagne (Tr. 12- 
13, 18-19; A. 9-12). On February 13, Officer Johnson bought a full 
bottle of champagne, a half bottle of champagne, and one "drink," and 
the bill came to $44.00 (Tr. 14; A. 10). On February 14, Officer 
Johnson bought two bottles of champagne and several drinks. The bill 
came to more than $80.00. (Tr. 22; A. 12-14.) While at the Gold 
Rush on February 13, Officer Johnson overheard a conversation at an- 
other table between an elderly gentleman and an “oriental type"" em- 
ployee-dancer. The dancer stated to the gentleman that "if he didn't 
buy another bottle she was going to have to leave." She did leave to 
perform her dance routine, after which she returned to the gentleman's 
table and asked him "tif he wanted to buy her another bottle” whereupon 
"he ordered another bottle of champagne." (Tr. 15, 17; A. 10-11.) 


Officer Edward W. Morris of the Morals Division of the Metro- 
politan Police Department testified that he went to the Gold Rush about 


11:00 p.m. on the evening of February 15, 1969. When he was seated 


at a second-floor table, he observed "Gigi LaMour," an employee- 


entertainer. sit down at a nearby table with a group of four to five men. 
Officer Morris overheard her state to the men that if she sat with them 
they would have to buy her champagne. The men ordered champagne. 
Shortly, thereafter, another employee-entertainer, "Sharon Jett," 
_ ‘ted “Gigi” and the men, and asked them to buy her a drink; they 
complied by ordering a half bottle of champagne. (Tr. 27, 28, 29; 
A. 14-16.) 
Still later the same evening, "Gigi LaMour” walked over to 

fficer Morris’ table and asked if she could join him. When he agreed, 
she sat down and asked him to buy some champagne. He ordered a 
half bottle, and later another half bottle. (Tr. 29; A. 15-16.) While 
the officer and "Gigi were watching the show, the officer noticed 
their waitress quickly empty a full glass of the champagne on their 
table into the ice bucket and then refill the glass. Officer Morris ob- 
served the waitress go through this same routine at several other tables. 


(Tr. 30; A. 16.) 


During one of her dance performances that evening, “Gigi,” 
near the end of her act, removed the "pasties’’ from her breasts 
while encouraging the gentlemen in the audience to yell “ouch” as she 
plucked them off. She then "shook her breasts and jumped up and 
danced a little and ended her act."" (Tr. 31: A. 16-17.) So far as 
Officer Morris could see, "Gigi'’ was bare-breasted when she removed 
her pasties (Tr. 31: A. 17) although he appeared to acknowledge the 
possibility that she might have had “transparent pasties” on under - 
neath the ones she removed (Tr. 52: A. 24). 

In the early morning of February 18, 1969, Officer Morris was 
again at the Gold Rush. About 2:30 a.m.. Officer Morris and “Gigi” 
were served drinks. (Tr. 36, 59: A. 18-19. 25.) He also observed 
"a group of people" on the first floor being served drinks between 


2:00 and 3:00 a.m. (Tr. 36. 37, 38: A. 18-19). 


Just after midnight on February 20, 1969, Officer Morris paid 


another call on the Gold Rush. After he had been at the upstairs bar 
for about half an hour, he observed a girl he had seen at the Gold Rush 
on February 15 (and who later became known to him as Carol Ann 
Young) "talking to the waitresses and the bartender" and a few other 
people. After about 10 minutes. Miss Young approached Officer Morris 


and told him that she was a prostitute and that her price was $50.00. 


She stated she had been a prostitute for a year to a year and a half and 
that before that'she had been "an exotic dancer in some of the clubs 
around Washington.” (Tr. 42-43; A. 20-21.) After Officer Morris 
and Miss Young agreed to a rendezvous later at the Ambassador Hotel, 
one of the waitresses called Miss Young by name, whereupon Miss 
Young excused herself from Officer Morris’ presence and had a con- 
yersation with the waitress. The conversation lasted at least 10 min- 
utes and, when Miss Young returned, she stated to Officer Morris that 
she had “to go somewhere else first."" She then asked Officer Morris 
to take her to the Hilton Hotel in a cab and told him that her business 
there would take no more than 40 to 45 minutes. Officer Morris agreed 
to do this and, as they were leaving the Gold Rush, "Gigi LaMour" 
asked him if he was going to "get straightened up by her." (Tr. 45; 
A. 22.) When Miss Young later met Officer Morris at the Ambassador 
Hotel, she was arrested and charged with soliciting for purposes of 
prostitution (Tr. 44-45; A. 22). 

Officer Morris further testified that on February 15, 1969, he 
had seen Miss Young on the premises of the Gold Rush for approxi- 


mately 20 minutes to a half-hour. While there, she had conversations 


with about 3 or 4 employees and sat at two different tables. (Tr. 46; 


A. 23.) 


Mr. James Bakalis, President of the Gold Rush Corporation, 


testified that in the last four years he has left the premises; of the Gold 


Rush in the evening only twice and therefore “must have been there” 
when the two officers made their visits (Tr. 63-64: A. 27), He said 
that he had instructed all his employee-entertainers. including those 
previously identified by the two police officers. that they were not to 
sit at a patron's table unless invited, not to solicit a drink. and not to 
insist on champagne (Tr. 62-63, 73: A. 26-27). He admitted that on 
the morning of February 18, 1969, after 2:00 a.m.. he served free 
drinks to Officer Morris and "Gigi" because “they were real persis- 
tent" and Mr. Bakalis had been informed that Officer Morris had just 
returned from Viet Nam (Tr. 66-67: A. 27-28). Mr. Bakalis further 
acknowledged that he had seen Carol Ann Young in the Gold Rush “three 
or four times, possibly more.” but insisted that he did not allow pros- 
titutes to ply their trade on his premises (Tr. 70-72: A. 28-29). Mr. 
Bakalis also stated that the entertainers get no part of the money paid 
by customers for liquor and champagne (Tr. 72). : 

Miss Tamri ("Tammy") Vinson, a dancer at the Gold Rush, 
testified that. on February 13, 1969. she remembered sitting with Of- 
ficer Thomas Johnson at the Gold Rush. She said that she sat with 


him at his invitation and asked for champagne, but did not tell the of- 


ficer that he was expected to buy her champagne (Tr. 75-76; A. 29-30). 
On the 14th day of February, he again invited her to his table and "auto- 


matically” ordered champagne for her (Tr. 77-78; A. 30-31). She 


denied that she ever asked Officer Johnson to buy her a drink on the oc- 


casions of his two visits (Tr. 79; A. 31), and denied knowing a girl 
named Carol Ann Young (Tr. 84; A. 31). 

Miss Michelle Humphrey (professionally known as "Gigi La- 
Mour"), also a dancer at the Gold Rush, stated that she remembered 
that during February 1969 she sat at Officer Morris’ table at the Gold 
Rush at his invitation, and that she had drinks at his suggestion (Tr. 
87-88, 91; A.'31-33). Miss Humphrey stated that she did not recog- 
nize the name Carol Ann Young (Tr. 97; A. 33). 

On April 22, 1969, the Board found that on February 13, 14, 15, 
and 18, 1969,| appellants violated Section 17 of the Alcoholic Beverage 
Control Act and Section 2-155 of the Alcoholic Beverage Control Regu- 
lations by permitting employee-entertainers to solicit the purchase of 
drinks for themselves by patrons; that on February 15, 1969, appellants 
violated the same statute and regulation by permitting a dancer to per- 
from 2 disorderly and immoral dance; that on February 19, 1969, ap- 
pellants violated Section 17 of the Alcoholic Beverage Control Act and © 


Section 2-110(b) of the Alcoholic Beverage Control Regulations by 


serving liquor after 2:00 a.m.; that on February 20, 1969, appellants 
violated Section 17 of the Alcoholic Beverage Control Act by permitting 
a prostitute to ply her trade at the Gold Rush (Finding of the Board, 
p. 3). The Board thereupon ordered appellants" liquor license sus- 
pended for 21 days, effective May 12, 1969 (Finding of the Board, p. 4). 

Thereafter, on May 9, 1969, three days before the suspension 
was to go into effect, appellants filed in the District Court a complaint 
seeking to permanently enjoin the Board from enforcing its suspension 
order and accompanied their complaint with motions for a temporary 
restraining order and a preliminary injunction (A. 2-5). The court 
granted the motion for a temporary restraining order so that the parties 
would have time to present argument on whether a preliminary injunc- 

| 


tion should issue. 


While the issue of the preliminary injunction was pending, the 


Board, because there arose a question as to whether counsel for appel- 
lants had been permitted to make a closing argument at the April 14, 
1969, hearing (see paragraph 7(h) of the complaint; A. 4), held a 
second hearing on May 22, 1969, in order to permit counsel to make a 
closing argument. Asa result of this further proceeding, the Board, 
on May 28, 1969, issued supplemental findings in which it stated, inter 


alia, that it had resolved the issue of credibility presented at the Avril 


14, 1969, hearing in favor of the two police officers and that, in the 
Board’s view, the circumstances surrounding the service of a drink to 
Oificer Morris at about 2:30 a.m. on the 19th of February did not 
amouni to entrapment. (Supplemental Findings, pp. 1-2.) 

In regard to appellants’ motion for a preliminary injunction, the 
court below, after a hearing on June 9, 1969, issued a memorandum 


opinion which States in pertinent part: 


“The findings of the Board are challenged as 
arbitrary and capricious and lacking substantial 
support. The D. C. Code § 25-106 provides 
that ‘the action of the Board on any question of 


fact shall be final and conclusive.’ Accordingly, 
the findings must certainly be upheld if supported 
by substantial evidence. The Court has care- 
fully reviewed the transcript of proceedings be- 
fore the Board. Although sharp issues of credi- 
bility were presented, the transcript does con- 
tain substantial evidence to support the findings 
in all particulars except finding No. 7 of the Or- 
der of April 22, 1969, as affirmed by the sub- 
sequent Order of May 28, 1969. Finding No. 

7 supported charge No. 5 that plaintiffs allowed 
the use of their premises for the purpose of 
solicitation for prostitution. It does not appear 
that this aspect of the case could have materially 
affected the length of suspension ordered, given 
the seriousness of the other charges. " (A. 6-7.) 


On June 12, 1969, an order was entered denying appellants' 
motion for a preliminary injunction (A. 8). This appeal followed 


(A. 1). 


ARGUMENT 
The court below did not abuse its discretion © 
in denying appellants' motion for a pre- 
liminary injunction. 
The decision to grant or deny a preliminary injunction normally 
lies within the discretion of the trial court. This Court's scope of re- 


view is accordingly limited to whether the court below abused its dis- 


cretion. 


In A Quaker Action Group v. Hickel, U. S. App. D. C. “ 


F. 2d (No. 22,983, decided June 24, 1969), the Court stated: 

"The standards which should guide the deci- 
sion to grant a preliminary injunction have been 
often stated. The movant must show a substan- 
tial likelihood of success on the merits, and: 
that irreparable harm would flow from the de- 
nial of an injunction. In addition, the trial 
judge must consider the inconvenience that an 
injunction would cause the opposing party, and 
must weigh the public interest as well." (Slip 
opinion, 7; footnote omitted. ) 


In its memorandum opinion (A. 6-7), the court below, in ruling 
that "plaintiff's prayer for a preliminary injunction andiother relief is 
denied, since the complaint is without merit," in effect, found that ap- 
pellants had not established the first prerequisite, i.e. : "ta substantial 
likelihood of success on the merits."" Thus, each of appellants’ claims 
of error must be briefly examined to determine whether the trial judge 


abused his discretion in labelling them "without merit. " 


A 


The findings of the Board are sup- 
ported by Substantial evidence in 
the administrative record. 


Appellants first contend that the findings of the Board are not 
supported by substantial evidence and that, even assuming the accuracy 
of the testimony of the two police officers, there was insufficient evi- 
dence from which the Board could find that the licensees had actual or 
constructive knowledge of the violations. 

In this regard, it is sufficient to note that the two police officers 
testified to numerous violations of the Board's regulations at the Gold 
Rush on 5 different evenings. While denying most of these alleged vio- 
lations, appellant James Bakalis and two of his employees confirmed 
that the police officers were present in the Gold Rush at the times they 
stated. The conflicting testimony merely presented an issue of credi- 
bility which the Board resolved in favor of the police officers (Supp- 
lemental Findings, p. 1). Clearly, there was substantial evidence in 
the record to support the Board's findings that the violations had occurred. 

There was also sufficient evidence from which the Board could 
find that the licensee, James Bakalis, either knew the violations were 
taking place or, in the exercise of proper supervision, should have 


known. He was admittedly on the premises on all the evenings in 


question. His presence, coupled with the fact that the violations were 
both numerous and open, clearly constitutes sufficient evidence for the 
Board to impute to him actual or constructive knowledge. 

While the trial court indicated in its memorandum opinion that 
appellants were likely to prevail on.their contention that there was no 
substantial evidence in the record to support the finding that they per- 
mitted Carol Ann Young to solicit for prostitution on the premises, this 
was only one of seven findings; the court found the other six to be sup- 
ported by substantial evidence (A. 6-7). With regard to the solicita- 
tion for prostitution finding, the court below stated: 

 * * * It does not appear that this aspect of 
the case could have materially affected the length 
of suspension ordered, given the Seriousness of 


the other charges." (A. 7.) 


Appellants do not contend otherwise. 


B 


D. C. Code (1967), § 25-118 is 
not unconstitutional. 


Appellants next contend, without any citation of authority, that 
D. C. Code (1967), § 25-118, which authorizes the Board to suspend 


liquor licenses, is unconstitutional because it provides for administra- 


tive review of suspension. orders by the Commissioners of the District 


of Columbia® in cases of license suspension for more than 30 days, 


but. sub silentio, denies administrative review of suspensions orders 
for 30 days or less. In either event, the aggrieved party has the right 
to prompt judicial review. 

Section 25-118, supra, which relieves the Commissioner of the 
burden of reviewing minor suspensions, is similar to many other stat- 
utes which use the severity of an offense or penalty as the predicate for 
differentiating in available remedies. D. C. Code (1967), § 11-741(c), 
for example, differentiates, as to the right of appeal in small claims 
and criminal cases in the District of Columbia Court of General Sessions, 
between sentences of $50 or more and those less than $50. In the first 
instance, there is a right of appeal; in the second, there is not. Cf. 
Wildeblood v. United States, 106 U. S. App. D. C. 338, 273 F. 2d 73 
(1960). AndD. C. Code (1967), § 16-705(b), with regard to the right 
to a trial by jury, differentiates between those charged with offenses 


carrying a maximum penalty of more than $300 or more than 90 days in 


3 Section 401 of Reorganization Plan No. 3 (1967) transferred 
this review function from the now superceded Board of Commissioners 
to the Commissioner of the District of Columbia. See D. C. Code, 
Supo. It (1969), Title I, Administration, Appendix, p. 33. 


15 


jail and those charged with offenses carrying a penalty of $300 or less 
ov 90 days or less. The former has a right to a jury trial; the latter 


does not. 


D. C. Code (1967), § 25-118, reflects Congress’ judgme:.. -n2t 


the possible consequences of liquor license suspensions of 30 days or 
less are insufficient to outweigh the administrative Darden that would 
be placed on the Commissioner if he were required to review ever. sus- 
pension order of the Board. In carrying out its racerments Congress 
necessarily had to draw a line (here 30 days) between ateat it felt were 
major and minor suspensions. While such inendeawina results in 
"attaching different consequences to events which, when they lie near 
the line, actually differ very little," it is nevertheless lessential. 
Duncan v. Louisiana, 391 U. S. 145, 161 (1968). Compane Beacon 
Lumber Co. v. Brown (Tex. Com. App., 1929), 14S. W. 2d 1022, 
where the court upheld the constitutionality of a statute limiting the 
right of appeal in forcible detainer cases to judgments exceeding $100. 
It is clear that appellants’ constitutional argument in this respect is 


without merit. 


Cc 
The Board did not impermissibly 
mix prosecutorial and adjudicative 
functions. 

Appellants next contend that they were denied due process of law 
because the Board impermissibly mixed prosecutorial and adjudicative 
functions. It should be noted in this connection that, although the Board 
drew up the charges, it was the Metropolitan Police Department that 
did the investigative work and an Assistant Corporation Counsel who 
presented the case and argued its merits to the Board. Appellants 
seem to allege that the Board initiated the investigation and used the 
police officers to do the investigatory work (brief, p. 12). This con- 
tention is purely speculative and finds no support in the record. To 
the contrary, the fact that Carol Ann Young was arrested and charged 
with solicitation for prostitution indicates that the officers were at the 
Gold Rush on police work and not as agents of the Board. In any event, 
there is no merit to appellants’ contention for, as this Court recently 


observed in Federal Trade Commission, et al. v. Cinderella Career 


and Finishing School, Inc., etal., U. S. App. D. C. , 404 


F. 2d 1308, 1315 (1968): 


"Congress has, as a general practice, vested 
administrative agencies with both the specified 
power to act in an accusatory capacity through 


the initiation of an action designed to enforce | 
compliance with or prevent further violation | 
of a statutory provision and with the responsi- 
bility of ultimately determining the merits of 
the charges so presented. In fact, this pro-: 
cedure is recognized by the Administrative 
Procedure Act, 5 U. S. C. § 500 (Supp. Z, | 
1965-6), et seq. More specifically, while 5) 
U. S. C. § 554(d) (Supp. I, 1965-6) requires 
separation of the adjudicatory and prosecutor- 
jal functions in an agency, subpart (C) of sub- 
section (d) excepts the ‘agency’ or 2 ‘member 
or members of the body comprising the agency’ 
from that requirement. The Federal Trade | 
Commission's practice of reviewing the recom- 
mendations of subordinate investigative em- | 
ployees of the Commission and then making | 
the decision to initiate a complaint is clearly: 
within this exception to the Administrative 
Procedure Act. DAVIS ADMINISTRATIVE 
LAW, § 13.10, p. 242 (2d ed 1959). ‘Itis | 
well settled that a combination of investigative 
and judicial functions within an agency does 

not violate due process. ** **'" (Slip opinion, 
p. 13; citations omitted; emphasis added. ) 


D 


The Board was not constitutionally 
compelled to adduce evidence re- 
lating to contemporary community 
Standards of decency in order to 

find that appellants permitted their 
premises to be used for a disorder - 


ly or immoral purpose. 
Citing In re Giannini, 72 Cal. Rptr. 655, 446 P. 24535 (1968), 


cert. denied, 395 U. S. 910 (1969). appellants contend that, in the ab- 


sence of evidence that the dance performed by "Gigi LaMour" exceeded 
contemporary community standards of decency, they cannot be sanctioned 
by the Board lor pe:mitting su ch dance. 

D. C. Code (1867), § 25-118, subjects a licensee to suspension 
or revocaiion 6: his license if he "allows the premises * * * to be used 
for anv uniawiil, disorderly, or immoral purpose.” 

As the Suzzeme Couzt of Connecticut recently stated in Dupont 
y. Planning & Zon. Com'n. of Town of Stratford, 156 Conn. 213, 240 
A. 2489: ‘1262), it is a well-established principle that: 

“A state has far broader power and latitude 
to regulate and restrict the use, distribution or 
consuraption c? liquor than the power to regulate 
or restric: ordinary business because of its ef - 


feet on the health and welfare of the public. * * *" 
‘240 AL 2aaz 392.) 


And, as t2¢ cour: in Davis v. New Town Tavern, 37 N. 


376, 117 A. 24 415, 415 (1955), stated: 


“Wha: is lewdness or immorality for pur- 
poses of a rule regulating premises licensed for 
the sale c2 alcoholic beverages may be deter- 
--ina-le on a distinctly narrower basis than for 
ozrpo es o! regulation of commercial enter- 
tein ian tenerally. * * *" 


in In -2 Giannini, supra, the California Supreme Court ruled that 
a “topless dance performance was a form of communicative expres- 


201 an7 ¢12rsfore potentially subject to First Amendment protection. 
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In so ruling, the Court held that the alleged unlawful comance i.e., the 
bare-breastedness, was “inextricably a part of the dance" (446 P. 2d 
at 541). In the instant case, appellants do not even sontapial much 
less demonstrate, that the removal of her "pasties" was "inextricably 
a part of the dance" performed by "Gigi LaMour." i 

In upholding a municipal ordinance prohibiting the exposure of 
breasts by female employees working in restaurants or bars, the Su- 
preme Court of Oregon, in City of Portland v. Dercington: 451 P. 2d 
111 (1969), cert. denied, U.S. (38 LW 3170, November 
10, 1969), correctly perceived the nature and the Darpose of nudity in 
bars and restaurants: | 

‘When nudity is employed as sales promotion 
in bars and restaurants, nudity is conduct. As 
conduct, the nudity of employees is as fit a sub- 
ject for governmental regulation as is the licensing 
of the liquor dispensaries and the fixing of their 
closing hours."' (451 P. 2d at 113.) 

In so concluding, the court rejected the rationale of In re Giannini, 
stating: 'We do not believe the interference with communication in the 
case at bar has enough substance to present a First Amendment ques- 
tion" (451 P. 2d at 114). 

In J. D. H. Rest. Inc. v. New York State Liquor Auth. , 28 


App. Div. 2d 521, 279 N. Y. S. 24975 (1967), affirmed, 21N. Y. 2d 


846, 288 N. Y. S. 2d 1008, 236 N. E. 2d 159 (1968), the court, in the 


absence of any specific regulations or statute relating to the attire of 
employees, held that the use of bare-breasted waitresses in a licensed 
restaurant created “conditions which tended and suffered the licensed 
premises to become disorderly.” (279N. Y. S. 2dat 976.) The court 
went on to summarily reject First Amendment claims: 
"Petitioner's reliance on the constitutional 

privilege of free expression * * * is without sub- 

stance. Involved here is a bald attempt to pro- 

fit on indecent exposure and drink. ***" 

(279 N. Y. S. 2d at 976.) 
This rationale is clearly applicable in the instant case. 


In construing a regulation similar to the pertinent section of 


D. C. Code (1967), § 25-118, quoted supra, the court, in Appeal of 


Schneider, 12 N. J. Super. 449, 79 A. 2d 865, 870 (1951), stated: 


"x « * The primary intent of the regulation 

is 'to suppress the inception of any immoral ac- 

tivity, not to withhold disciplinary action until 

the actual consummation of the apprehended evil." 

Clearly, the Board could conclude that the actions of "Gigi 

LaMour” in removing her pasties and shaking her bare breasts ina 
room full of “half drunk” men (Tr. 31; A. 17), was disorderly or, 
at least, was conduct conducive to the inception of disorderly and im- 


moral conduct. 


E 


The findings of the Board are legally 
Sufficient. 


Finally, appellants, citing Am-Chi Restaurant, Inc. v. Simonson, 
130 U. S. App. D. C. 37, 396 F. 2d 686 (1968), complain that the 
Board's findings and conclusions are inadequate because they fail to 


articulate "the theory of liability" by which appellants were held re- 


sponsible for the activities taking place at the Gold Rush, In this re- 


gard, the Court, in Am-Chi, stated: 


"The Board's order does not spell out forjus 
the theory on which it proceeded. Its finding is 
phrased in terms of the statutory language, and 
no subsidiary findings indicate whether the Board's 
theory is that every restaurateur is absolutely 
liable for all employee conduct, or merely that 
on these facts a more narrow responsibility had 
been transgressed. We are concerned by the 
failure of the Board to articulate its standards, 
and thus provide assurance of evenhanded appli- 
cation * * * .'" (130 U. S. App. D. C. at 38.) 


Unlike the single conclusory finding by the Board in Am-Chi, the 
Board in the instant case made seven preliminary findings of fact, and 
on the basis of these findings concluded that appellants were in violation 
of law (Findings of the Board, pp. 1-2). Furthermore, in its "Supp- 
lemental Findings," the Board quoted extensively from the Am-Chi 
opinion, including the paragraph which speaks of the proper application 


of an "objective standard" of responsibility. Thus, it appears that this 


is the standard the Board applied to hold appellants responsible for the 
violations which occurred at the Gold Rush. And it is clear that the 
Board had ample grounds to conclude from its findings of fact that ap- 
pellants either knew what was taking place or, in the exercise of their 


responsibility to provide reasonable supervision of their employees, 


should have known. 4 


With regard to Conclusion numbered 6 of the Board that appel- 
iants served one of the undercover officers a drink after 2:00 a.m., ap- 
pellants seem to suggest “entrapment” when they state that Officer 
Morris “play{ed] upon the sympathy of the licensee” (brief, p. 14). 

In its “Supplemental Findings” the Board rejected appellants’ entrap- 
ment argument, and it is readily apparent that the testimony of the 
several witnesses does not make out a case of entrapment. Citing page 


66 of the hearihg transcript (A. 27-28), appellants state that James 


4 ss this Court noted in Am-Chi, 130 U. S. App. D. C. at 38, 
some jurisdictions have approved the standard of absolute liability, i.e., 
there need be no showing of knowledge either actual or constructive. 
In addition to Therault v. O'Dowd, 223 A. 24841 (R. I., 1966), and In 
re Olympic, Inc. v. Director, Division of Alcoholic Beverage Control, 
etc., 49 N. J. Super. : ; , cited in Am-Chi, 
see Commonwealth v. Wolfe, 433 Pa. 141, 249 A. 2d 316 (1969), cert. 
denied sub nom. Wolfe v. Pennsylvania, 395 U. S. 934 (1969). 


23 


Bakalis testified before the Board that “officer [Morris] stated that he 


had just returned from Viet Nam and was in need of a drink" (brief, 

p. 14). What Mr. Bakalis actually stated, however, wae "T was told 
that Officer Morris just had gotten back from Viet Nam and he wanted 

a drink" (Tr. 66; A. 27). Officer Morris testified that he didn't order 
the drink; "Gigi LaMour" did (Tr. 37; A. 19), and that at the time he 
and "Gigi" had the drink on the first floor “there was a group of people 
sitting around on the side and they were also served" (rr. 36; A. 18- 
19). Thus, appellants can hardly claim that they were “entrapped” 
into serving Officer Morris when other people were also being served 


at the same time. 


CONCLUSION 


Upon the foregoing, it is respectfully submitted that appellants 
have failed to demonstrate that the court below abused its discretion in 
denying their motion for a preliminary injunction. The order denying 


a preliminary injunction should, therefore, be affirmed. 
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